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Forward-Looking Statements. Statements in this Annual Report on Form 10-K that are not based on historical fact
may be "forward-looking statements" within the meaning of the Private Securities Litigation Reform Act of 1995.
Words such as "believe", "may", "will", "expect", "estimate", "anticipate", "continue" or similar terms identify
forward-looking statements. A wide variety of factors could cause the actual results and experiences of Berkshire
Bancorp Inc. (the "Company") to differ materially from the results expressed or implied by the Company's
forward-looking statements. Some of the risks and uncertainties that may affect operations, performance, results of
the Company's business, the interest rate sensitivity of its assets and liabilities, and the adequacy of its loan loss
allowance, include, but are not limited to: (i) deterioration in local, regional, national or global economic conditions
which could result, among other things, in an increase in loan delinquencies, a decrease in property values, or a
change in the housing turnover rate; (ii) changes in market interest rates or changes in the speed at which market
interest rates change; (iii) changes in laws and regulations affecting the financial services industry; (iv) changes in
competition; (v) changes in consumer preferences, (vi) changes in banking technology; (vii) ability to maintain key
members of management, (viii) possible disruptions in the Company's operations at its banking facilities, (ix) cost of
compliance with new corporate governance requirements, rules and regulations, (x) the potential impact on our
operations and customers resulting from natural or man-made disasters, including the potential impact of Hurricane
Sandy, and other factors referred to in the sections of this Annual Report entitled "Business", "Risk Factors" and
"Management's Discussion and Analysis of Financial Condition and Results of Operations."

Certain information customarily disclosed by financial institutions, such as estimates of interest rate sensitivity and
the adequacy of the loan loss allowance, are inherently forward-looking statements because, by their nature, they
represent attempts to estimate what will occur in the future.

The Company cautions readers not to place undue reliance upon any forward-looking statement contained in this
Annual Report. Forward-looking statements speak only as of the date they were made and the Company assumes no
obligation to update or revise any such statements upon any change in applicable circumstances.

PART I

ITEM 1. Business.

General. Berkshire Bancorp Inc., a Delaware corporation, is a bank holding company registered under the Bank
Holding Company Act of 1956. References herein to "Berkshire", the "Company" or "we" and similar pronouns shall
be deemed to refer to Berkshire Bancorp Inc. and its wholly-owned consolidated subsidiaries unless the context
otherwise requires. Berkshire's principal activity is the ownership and management of its indirect wholly-owned
subsidiary, The Berkshire Bank (the "Bank"), a New York State chartered commercial bank. The Bank is owned
through Berkshire's wholly-owned subsidiary, Greater American Finance Group, Inc. ("GAFG").
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We file annual, quarterly and current reports, proxy statements and other information with the Securities and
Exchange Commission (the "SEC"). You may read and copy our reports or other filings made with the SEC at the
SEC's Public Reference Room, located at 100 F Street, N.E., Washington, DC 20549. You may obtain information on
the operation of the Public Reference Room by calling the SEC at 1-800-SEC-0330. You can also access information
that we file electronically on the SEC's website at www.sec.gov.
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We do not presently have a website. However, as soon as practicable after filing with or furnishing to the SEC, upon
request we will provide at no cost, paper or electronic copies of our Annual Reports on Form 10-K, Quarterly Reports
on Form 10-Q, Current Reports on Form 8-K and amendments to those reports. Requests should be directed to:

Berkshire Bancorp Inc.

Investor Relations

160 Broadway, First Floor

New York, NY 10038

Business of the Bank - General. The Bank's principal business consists of gathering deposits from the general public
and investing those deposits primarily in loans, debt obligations issued by the U.S. Government and its agencies, debt
obligations of business corporations, and mortgage-backed securities. The Bank currently operates from seven
deposit-taking offices in New York City, four deposit-taking offices in Orange and Sullivan Counties, New York and
one deposit taking office in Teaneck, NJ.

Branch Locations of The Berkshire Bank

December 31, 2012
4 East 39th Street

New York, NY

2 South Church Street

Goshen, NY

5 Broadway

New York, NY

214 Harriman Drive

Goshen, NY

5010 13th Avenue

Brooklyn, NY

80 Route 17M

Harriman, NY

1421 Kings Highway

Brooklyn, NY

60 Main Street

Bloomingburg, NY

4917 16th Avenue

Brooklyn, NY

1119 Avenue J

Brooklyn, NY

517 Cedar Lane 210 Pinehurst Avenue
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Teaneck, NJ New York, NY

Principal Loan Types. The Bank's principal loan types are residential and commercial mortgage loans and
commercial non-mortgage loans, both unsecured and secured by personal property. The Bank's revenues come
principally from interest on loans and investment securities. The Bank's primary sources of funds are deposits,
borrowings and proceeds from principal and interest payments on loans and investment securities.

Operating Plan. The Bank's operating plan concentrates on obtaining deposits from a variety of businesses,
professionals and retail customers and investing those funds in conservatively underwritten loans. Although we
remain committed to offering traditional retail deposit products and residential mortgage loans, we have been
developing strategies to grow other loan categories to diversify earning assets and to increase low cost savings, money
market and NOW and demand deposits, or core deposits.
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These strategies include continued reliance on our multi-family and commercial real estate mortgage lending
operations and, over time, significantly expanding our business banking operations.

Our business banking initiative includes focusing on small and mid-sized businesses, with an emphasis on attracting
clients from larger competitors.

Market Area. The Bank draws its customers principally from the New York City metropolitan area and the Villages
of Goshen and Harriman, New York and their surrounding communities, representing most of Orange County, New
York. The Bank also has a branch in Bloomingburg, New York, just over the border between Orange and Sullivan
Counties. Predominantly rural with numerous small towns, many residents of Orange and Sullivan Counties work in
New York City. Consequently, the health of the economy in the New York City metropolitan area has, and will
continue to have a direct effect on the economic well being of residents and businesses in these counties. From time to
time, the Bank may make loans or accept deposits from outside these areas, but such transactions generally represent
extensions of existing local customer relationships.

Competition. The Bank's principal competitors for deposits are other commercial banks, savings banks, savings and
loan associations and credit unions in the Bank's market areas, as well as money market mutual funds, insurance
companies, securities brokerage firms and other financial institutions, many of which are substantially larger in size
than the Bank. The Bank's competition for loans comes principally from commercial banks, savings banks, savings
and loan associations, mortgage bankers, finance companies and other institutional lenders. Many of the institutions
which compete with the Bank have much greater financial and marketing resources than the Bank. The Bank's
principal methods of competition include loan and deposit pricing, maintaining close ties with its local communities,
the quality of the personal service it provides, the types of business services it provides, and other marketing
programs.

Operations of the Bank. Reference is made to the information set forth in Item 7 herein ("Management's Discussion
and Analysis of Financial Condition and Results of Operations") for information as to various aspects of the Bank's
operations, activities and conditions.

Subsidiary Activities. The Bank is permitted under New York State law and federal law to own subsidiaries for
certain limited purposes, generally to engage in activities which are permissible for a subsidiary of a national bank.
The Bank has two operating subsidiaries, Berkshire Agency, Inc., a company engaged in the title insurance agency
business, and Berkshire 1031 Exchange, LLC, a company that acts as a qualified intermediary in connection with tax
free exchanges under Section 1031 of the Internal Revenue Code of 1986, as amended (the “Internal Revenue Code”).
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Regulation. The Company is a bank holding company under federal law and registered as such with the Federal
Reserve. The Bank is a commercial bank chartered under the laws of New York State. It is subject to regulation at the
state level by the Superintendent of Financial Services of the New York State Department of Financial Services, and
the New York Banking Board, while at the federal level its primary regulator is the Federal Deposit Insurance
Corporation (the "FDIC").
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Both the Company and the Bank are subject to extensive state and federal regulation of their activities. The following
discussion summarizes certain banking laws and regulations that affect Berkshire and the Bank. Proposals to change
these laws and regulations are frequently submitted in Congress, in the New York State legislature, and before state
and federal bank regulatory agencies. The likelihood and timing of any changes and the impact such changes might
have on the Company are impossible to determine with any certainty. A change in applicable laws or regulations, or a
change in the way such laws or regulations are interpreted by regulatory agencies or courts, may have a material
impact on the business, operations and earnings of the Company, the nature and effect of which cannot be predicted.

The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010

On July 21, 2010, President Obama signed into law the Dodd-Frank Wall Street Reform and Consumer Protection Act
of 2010 (the "Dodd-Frank Act"). The Dodd-Frank Act has and will continue to have a broad impact on the financial
services industry, including significant regulatory and compliance changes including, among other things, (i)
enhanced resolution authority of troubled and failing banks and their holding companies; (ii) increased capital and
liquidity requirements; (iii) increased regulatory examination fees; (iv) changes to assessments to be paid to the FDIC
for federal deposit insurance; and (v) numerous other provisions designed to improve supervision and oversight of,
and strengthening safety and soundness for, the financial services sector.

Additionally, the Dodd-Frank Act established a new framework for systemic risk oversight within the financial system
to be distributed among new and existing federal regulatory agencies, including the Financial Stability Oversight
Council, the Consumer Financial Protection Bureau, the Federal Reserve, the Office of the Comptroller of the
Currency, and the FDIC. A summary of certain provisions of the Dodd-Frank Act is set forth below.

*

Source of Strength. According to Federal Reserve policy, bank holding companies are expected to act as a source of
financial strength to each subsidiary bank and to commit resources to support each such subsidiary. The Dodd-Frank
Act codifies the source-of-strength doctrine and expands upon the Federal Reserve policy, defining "source of
strength" to mean the "ability of a company that directly or indirectly controls an insured depository institution to
provide financial assistance to such insured depository institution in the event of the financial distress of the insured
depository institution." As of January 2013, implementing regulations of the Dodd-Frank Act source of strength
provision have not yet been promulgated.

*

Increased Capital Standards and Enhanced Supervision. The federal banking agencies are required to establish
minimum leverage and risk-based capital requirements for banks and bank holding companies. These new standards
will be no lower than current regulatory capital and leverage standards applicable to insured depository institutions
and may, in fact, be higher when established by the agencies. In June of 2012, the FDIC and other federal banking
agencies proposed such new standards revising the regulatory capital requirement; the proposed rules are
summarized under “Proposed Changes to Regulatory Capital Requirements” below. The Dodd-Frank Act also requires
capital requirements to be countercyclical such that the required amount of capital increases in times of economic
expansion and decreases in times of economic contraction consistent with safety and soundness.
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*

The Consumer Financial Protection Bureau ("Bureau"). The Dodd-Frank Act created the Bureau within the Federal
Reserve. The Bureau is tasked with establishing and implementing rules and regulations under certain federal
consumer protection laws with respect to the conduct of providers of certain consumer financial products and
services. The Bureau has rulemaking authority over many of the statutes governing products and services offered to
bank consumers. In addition, the Dodd-Frank Act permits states to adopt consumer protection laws and regulations
that are more stringent than those regulations promulgated by the Bureau and state attorneys general are permitted to
enforce consumer protection rules adopted by the Bureau against state-chartered institutions.

*

Debit Card Interchange Fees. The Dodd-Frank Act requires that the amount of any interchange fee charged by a
debit card issuer with respect to a debit card transaction be reasonable and proportional to the cost incurred by the
issuer with respect to the transaction. While the restrictions on interchange fees do not apply to banks that, together
with their affiliates, have assets of less than $10 billion, the rule could affect the competitiveness of debit cards
issued by smaller banks.

*

Deposit Insurance. The Dodd-Frank Act increased the maximum deposit insurance amount to $250,000 for insured
deposits. Amendments to the Federal Deposit Insurance Act also revise the assessment base against which an insured
depository institution's deposit insurance premiums paid to the Deposit Insurance Fund ("DIF") are calculated.
Under the amendments, the assessment base is no longer the institution's deposit base, but rather its average
consolidated total assets less its average tangible equity during the assessment period. Additionally, the Dodd-Frank
Act made changes to the minimum designated reserve ratio of the DIF by increasing the minimum from 1.15 percent
to 1.35 percent of the estimated amount of total insured deposits by 2020 and eliminating the requirement that the
FDIC pay dividends to depository institutions when the reserve ratio exceeds certain thresholds. In December 2010,
the FDIC increased the reserve ratio to 2.0 percent. Additionally, effective July 21, 2011, the prohibition on the
payment of interest on demand deposits was repealed.

*

Transactions with Affiliates. Under federal law, we are subject to restrictions that limit certain types of transactions
between Berkshire and its non-bank affiliates. In general, we are subject to quantitative and qualitative limits on
extensions of credit, purchases of assets and certain other transactions involving us and our non-bank affiliates.
Transactions between Berkshire and its non-bank affiliates are required to be on arms length terms. The Dodd-Frank
Act enhanced the requirements for certain transactions with affiliates under Section 23A and 23B of the Federal
Reserve Act, including expanding the definition of "covered transactions" and "affiliates," as well as increasing the
amount of time for which collateral requirements regarding covered transactions must be maintained.

*

Transactions with Insiders. Under the Dodd-Frank Act, insider transaction limitations are expanded through the
strengthening of loan restrictions to insiders and the expansion of the types of transactions subject to the various
limits, including derivative transactions, repurchase agreements, reverse repurchase agreements and securities
lending or borrowing transactions. Restrictions have also been placed on certain asset sales to and from an insider to
an institution, including requirements that such sales be on market terms and, if representing more than 10% of
capital, approved by the institution's board of directors.

6
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*

Enhanced Lending Limits. The Dodd-Frank Act strengthened the existing limits on a depository institution's credit
exposure to one borrower. Previously, banking law limited a depository institution's ability to extend credit to one
person (or group of related persons) in an amount exceeding certain thresholds. The Dodd-Frank Act expanded the
scope of such restrictions to include credit exposure arising from derivative transactions, repurchase agreements, and
securities lending and borrowing transactions.

*

Compensation Practices. The Dodd-Frank Act provides that the appropriate federal regulators must establish
standards prohibiting as an unsafe and unsound practice any compensation plan of a bank holding company or other
"covered financial institution" that provides an insider or other employee with "excessive compensation" or could
lead to a material financial loss to such firm. In June 2010, prior to the Dodd-Frank Act, the bank regulatory
agencies promulgated the Interagency Guidance on Sound Incentive Compensation Policies, which requires that
financial institutions establish metrics for measuring the impact of activities to achieve incentive compensation with
the related risk to the financial institution of such behavior. Together, the Dodd-Frank Act and the recent guidance
on compensation may impact the current compensation policies at the Company.

*

Holding Company Capital Levels. The Dodd-Frank Act requires bank regulators to establish minimum capital levels
for holding companies that are at least as stringent as those applicable to depository institutions. All trust preferred
securities, or TRUPs, issued by bank holding companies will be excluded from Tier 1 Capital unless such securities
were issued prior to May 19, 2010, by a bank holding company with less than $15 billion in assets as of December
31, 2009. TRUPS issued before May 19, 2010, by a bank holding company with at least $15 billion in assets as of
December 31, 2009, continued to qualify as Tier 1 capital until January 2013. Beginning in January 2013 the
treatment of TRUPS as Tier 1 capital phased out over a 3 year period, which will end in January, 2016. As of
December 31, 2012, there were no longer any outstanding TRUPS issued by the Company.

We expect that many of the requirements called for in the Dodd-Frank Act will be implemented over time, and most
will be subject to implementing regulations over the course of several years. Given the uncertainty associated with the
manner in which the provisions of the Dodd-Frank Act will be implemented by the various regulatory agencies and
through regulations, the full extent of the impact such requirements will have on financial institutions' operations is
unclear. The changes resulting from the Dodd-Frank Act may impact the profitability of our business activities,
require changes to certain of our business practices, impose upon us more stringent capital, liquidity and leverage ratio
requirements or otherwise adversely affect our business. These changes may also require us to invest significant
management attention and resources to evaluate and make necessary changes in order to comply with new statutory
and regulatory requirements.
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Supervisory Actions. The Bank is subject to various regulatory capital requirements administered by the federal
banking agencies. Failure to meet minimum capital requirements can prompt certain mandatory, and possibly
additional discretionary, actions by regulators that, if undertaken, could have a direct material effect on the Company's
financial statements. Under capital adequacy guidelines and the regulatory framework for prompt corrective action,
the Bank must meet specific capital guidelines that involve quantitative measures of the Bank's assets, liabilities, and
certain off-balance-sheet items as calculated under regulatory accounting practices. The Bank's capital amounts and
classification are also subject to qualitative judgments by the regulators involving factors such as the risk weights
assigned to assets and what items may be counted as capital. Regulators also have broad discretion to require any
institution to maintain higher capital levels than otherwise required by statute or regulation, even institutions that are
considered "well-capitalized" under applicable regulations.

Bank Holding Company Regulation. The Federal Reserve is authorized to make regular examinations of the
Company and its nonbank subsidiaries. Under federal law and Federal Reserve regulations, the activities in which the
Company and its nonbank subsidiaries may engage are limited. The Company may not acquire direct or indirect
ownership or control of more than 5% of the voting shares of any company, including a bank, without the prior
approval of the Federal Reserve, except as specifically authorized under federal law and Federal Reserve regulations.
The Company, subject to the approval of the Federal Reserve, may acquire more than 5% of the voting shares of
non-banking corporations if those corporations engage in activities which the Federal Reserve deems to be so closely
related to banking or managing or controlling banks as to be a proper incident thereto. These limitations also apply to
activities in which the Company engages directly rather than through a subsidiary.

The Federal Reserve has enforcement powers over the Company and its non-bank subsidiaries. This allows the
Federal Reserve, among other things, to stop activities that represent unsafe or unsound practices or constitute
violations of law, rules, regulations, administrative orders or written agreements with a federal bank regulator. These
powers may be exercised through the issuance of cease-and-desist orders, the imposition of civil money penalties or
other actions.

Federal Reserve Capital Requirements. The Federal Reserve requires that the Company, as a bank holding
company, must maintain certain minimum ratios of capital to assets. The Federal Reserve's regulations divide capital
into two categories. Primary capital includes common equity, surplus, undivided profits, perpetual preferred stock,
mandatory convertible instruments, the allowance for loan and lease losses, contingency and other capital reserves,
and minority interests in equity accounts of consolidated subsidiaries. Secondary capital includes limited-life preferred
stock, subordinated notes and debentures and certain unsecured long term debt.

The Federal Reserve requires that bank holding companies maintain a minimum ratio of primary capital to total assets
of 5.5% and a minimum level of total capital (primary plus secondary capital) equal to 6% of total assets. In
calculating capital ratios, the allowance for loan losses, which is a component of primary capital, is added back in
determining total assets. Certain capital components, such as debt and perpetual preferred stock, are includable as
capital only if they satisfy certain definitional tests.
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The Company must also meet a risk-based capital standard. Capital, for the risk-based capital requirement, is divided
into Tier I capital and Supplementary capital, determined as discussed below in connection with the FDIC capital
requirements imposed on the Bank. The Federal Reserve requires that the Bank maintain a ratio of total capital
(defined as Tier I plus Supplementary capital) to risk-weighted assets of at least 8%, of which at least 4% must be Tier
I capital. Risk weighted assets are also determined in a manner comparable to the determination of risk-weighted
assets under FDIC regulations as discussed below.

At December 31, 2012 and 2011, the Company met the definition of a "well capitalized" bank holding company.

Proposed Changes to Regulatory Capital Requirements. In June 2012, the FDIC and other federal banking
agencies issued a series of proposed rules to conform U.S. regulatory capital rules with the international regulatory
standards agreed to by the Basel Committee on Banking Supervision in the international accord referred to as “Basel
III”. The proposed revisions, if adopted, would establish new higher capital ratio requirements, narrow the definitions
of capital, impose new operating restrictions on banking organizations with insufficient capital buffers and increase
the risk weighting of certain assets. The proposed new requirements would apply to all banks and savings
associations, bank holding companies with more than $500 million in assets and all savings and loan holding
companies regardless of size. The comment period for the notices of proposed rulemakings ended on October 22,
2012. Under the proposed rules, Basel III would be implemented beginning January 1, 2013 and fully phased in by
January 1, 2019.

Under the proposed rules, if adopted, a new capital measure would be established, “Common Equity Tier I Capital,”
consisting of common stock and related surplus, retained earnings, accumulated other comprehensive income and,
subject to certain adjustments, minority common equity interests in subsidiaries. Depository institutions and their
holding companies would be required to maintain Common Equity Tier I Capital equal to 4.5% of risk-weighted
assets by 2015. The proposed rules, if adopted, would also increase the Tier I capital ratio to 6% from 4% and impose
a minimum Tier 1 leverage ratio of 4% for all institutions. Trust preferred securities and cumulative perpetual
preferred securities generally would not qualify for inclusion in Tier 1 Capital. The minimum required ratio of total
capital would remain at 8%. The proposed rules, if adopted, would also implement a capital buffer of at least 2.5%
which would be phased in beginning on January 1, 2016 through January 1, 2019. If the capital level of an institution
were to fall below the buffer amount, the institution would be subject to progressively more stringent limitations on
the percentage of earnings that can be paid out in dividends, used in share repurchases and used in the payment of
discretionary bonuses to executive officers. The proposed rules, if adopted, would also revise the prompt corrective
action framework discussed below by incorporating the new regulatory capital minimums and updating the definition
of tangible common equity and would change the risk weightings of assets used to determine required capital ratios.
The U.S. federal banking agencies announced on November 9, 2012 that they did not expect the proposed rules to
become effective on January 1, 2013, as it was previously announced, and did not indicate the likely new effective
date.

Inter-state Banking. Bank holding companies may generally acquire banks in any state. Federal law also permits a
bank to merge with an out-of-state bank and convert any offices into branches of the resulting bank if both states have
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not opted out of interstate branching; permits a bank to acquire branches from an out-of-state bank if the law of the
state where the branches are located permits the interstate branch acquisition; and permits banks to establish and
operate new interstate branches whenever the host state opts-in to that authority. Bank holding companies and banks
that want to engage in such activities must be adequately capitalized and managed.

9

Edgar Filing: BERKSHIRE BANCORP INC /DE/ - Form 10-K

17



The New York Banking Law generally authorizes interstate branching in New York as a result of a merger, purchase
of assets or similar transaction. An out-of-state bank may not first enter New York by opening a new branch in New
York, but once a branch is acquired as described in the preceding sentence, additional new branches may be opened
state wide.

Regulation of the Bank. In general, the powers of the Bank are limited to the express powers described in the New
York Banking Law and powers incidental to the exercise of those express powers. The Bank is generally authorized to
accept deposits and make loans on terms and conditions determined to be acceptable to the Bank. Loans may be
unsecured, secured by real estate, or secured by personal property. The Bank may also invest assets in bonds, notes or
other debt securities which are not in default and certain limited classes of equity securities including certain publicly
traded equity securities in an amount aggregating not more than 2% of assets or 20% of capital. The Bank may also
engage in a variety of other traditional activities for commercial banks, such as the issuance of letters of credit.

The exercise of these state-authorized powers is limited by FDIC regulations and other federal laws and regulations.
In particular, FDIC regulations limit the investment activities of state-chartered, FDIC-insured banks such as the
Bank.

Under FDIC regulations, the Bank generally may not directly or indirectly acquire or retain any equity investment that
is not permissible for a national bank. In addition, the Bank may not directly or indirectly through a subsidiary, engage
as "principal" in any activity that is not permissible for a national bank unless the FDIC has determined that such
activities would pose no risk to the applicable FDIC insurance fund and the Bank is in compliance with applicable
regulatory capital requirements. FDIC regulations permit real estate investments under certain circumstances. The
Bank does not engage in real estate investing activity.

In May 2009, in connection with the Bank's examination by the FDIC, the Bank received a Joint Memorandum of
Understanding (as modified January 31, 2013, the "MOU") from the FDIC and the New York State Department of
Financial Services (the "NYSDFS"), formerly called the New York State Banking Department, which the Bank
executed. The MOU sets forth an informal understanding among the Bank, the FDIC and the NYSDFS addressing
asset quality, loan review, underwriting and administration and certain other concerns identified in the examination.
The Bank's board of directors appointed a committee comprised of three directors to monitor the Bank's compliance
with the MOU. Compliance with the MOU has not had a material adverse effect on our results of operations or
financial condition. As set forth in "Management's Discussion and Analysis of Financial Condition and Results of
Operations - Capital" and Note N to the Company's consolidated financial statements, the Bank met the definition of
well capitalized for regulatory purposes as of December 31, 2012 and 2011.

Loans to One Borrower. The Bank’s lending limit generally restricts extensions of credit to one borrower to 15% of
the Bank’s capital stock, surplus fund and undivided profits, but allow such extensions of credit to one borrower of up
to 25% of the Bank’s capital stock, surplus fund and undivided profits, if the additional 10% is secured by collateral

Edgar Filing: BERKSHIRE BANCORP INC /DE/ - Form 10-K

18



that can be adequately valued. This means that as of December 31, 2012, the Bank could lend $18.5 million to one
borrower, and this amount may be increased up to $30.9 million, if the loan is secured by collateral that can be
adequately valued.

10

Edgar Filing: BERKSHIRE BANCORP INC /DE/ - Form 10-K

19



FDIC Capital Requirements. The FDIC requires that the Bank maintain certain minimum ratios of capital to assets.
The FDIC's regulations divide capital into two tiers. The first tier ("Tier I") includes common equity, retained
earnings, certain non-cumulative perpetual preferred stock (excluding auction rate issues) and minority interests in
equity accounts of consolidated subsidiaries, minus goodwill and other intangible assets (except mortgage servicing
rights and purchased credit card relationships subject to certain limitations). Supplementary ("Tier II") capital
includes, among other items, cumulative perpetual and long-term limited-life preferred stock, mandatorily convertible
securities, certain hybrid capital instruments, term subordinated debt and the allowance for loan losses, subject to
certain limitations, less required deductions.

The FDIC requires that the highest rated banks maintain a Tier I leverage ratio (Tier I capital to adjusted total assets)
of at least 3.0%. All other banks subject to FDIC capital requirements must maintain a Tier I leverage ratio of 4.0% to
5.0% or more. As of December 31, 2012 and 2011, the Bank's Tier I leverage capital ratio was 14.5% and 15.9%,
respectively.

The Bank must also meet a risk-based capital standard. The risk-based standard requires the Bank to maintain total
capital (defined as Tier I and Tier II capital) to risk-weighted assets of at least 8%, of which at least 4% must be Tier I
capital. In determining the amount of risk-weighted assets, all assets, plus certain off-balance sheet assets, are
multiplied by a risk-weight of 0% to 100%, based on the risks the FDIC believes are inherent in the type of asset. As
of December 31, 2012 and 2011, the Bank maintained a 32.7% and 34.8% Tier I risk-based capital ratio and a 34.0%
and 36.1% total risk-based capital ratio, respectively.

In addition to the foregoing regulatory capital requirements, the FDIC Improvements Act of 1991 created a "prompt
corrective action" framework, under which decreases in a depository institution's capital category trigger various
supervisory actions. Pursuant to implementing regulations adopted by the FDIC, for purposes of the prompt corrective
action provisions, a state-chartered, nonmember bank, such as the Bank, is deemed to be well capitalized if it has: a
total risk-based capital ratio of 10% or greater; a Tier I risk-based capital ratio of 6% or greater; and a leverage ratio of
5% or greater. As of December 31, 2012 and 2011, the Bank met the definition of a "well capitalized" financial
institution.

Community Reinvestment Act. The Bank must, under federal law, meet the credit needs of its community, including
low and moderate income segments of its community. The FDIC is required, in connection with its examination of the
Bank, to assess whether the Bank has satisfied this requirement. Failure to satisfy this requirement could adversely
affect certain applications which the Bank may make, such as branch applications, merger applications, and
applications for permission to purchase branches. In the case of the Company, the Federal Reserve will assess the
record of each subsidiary bank in considering certain applications made by the Company. The New York Banking
Law contains similar provisions applicable to the Bank. As of the most recent Community Reinvestment Act
examinations by the FDIC and the NYSDFS, the Bank received "satisfactory" ratings.
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Dividends From the Bank to the Company. One source of funds for the Company to pay dividends to its
stockholders is dividends from the Bank to the Company. Under the New York Banking Law, the Bank may pay
dividends to the Company, without regulatory approval, equal to its net profits for the year in which the payment is
made, plus retained net profits for the two previous years, subject to certain limits not generally relevant. The Bank's
retained net income in 2012 was $13.5 million and retained net income in fiscal 2011 was $51.6 million, resulting in
an aggregate retained net income of $65.1 million. Therefore, the Bank may be able to pay dividends to the Company
during fiscal 2013.

Under federal law, the Bank may not make any capital distribution to the Company, including any dividend or
repurchase of the Bank's stock, if, after making such distribution, the Bank fails to meet the required minimum capital
ratio requirements discussed above. The FDIC may prohibit the Bank from paying dividends if, in its opinion, the
payment of dividends would constitute an unsafe or unsound practice.

Transactions With Related Parties. The Company, its direct non-banking subsidiaries, the stockholders who control
the Company and other companies controlled by stockholders who control the Company are affiliates, within the
meaning of the Federal Reserve Act, of the Bank and its subsidiaries. The Bank's authority to engage in transactions
with its "affiliates" is limited by Sections 23A and 23B of the Federal Reserve Act. Section 23A limits the aggregate
amount of transactions with any individual affiliate to 10% of the capital and surplus of the Bank and also limits the
aggregate amount of transactions with all affiliates to 20% of the Bank's capital and surplus. Extensions of credit to
affiliates must be secured by certain specified collateral, and the purchase of low quality assets from affiliates is
generally prohibited. Section 23B provides that certain transactions with affiliates, including loans and asset
purchases, must be on terms and under circumstances, including credit standards, that are at least as favorable to the
Bank as those prevailing at the time for comparable transactions with non-affiliated companies. In the absence of
comparable transactions, such transactions may only occur under terms and circumstances, including credit standards,
that in good faith would be offered to or would apply to non-affiliated companies.

In accordance with banking regulations, the Bank may make loans to its and the Company's directors, executive
officers, and 10% stockholders, as well as to entities controlled by them, subject to specific federal and state limits.
Among other things, these loans must (a) be made on terms that are substantially the same as, and follow credit
underwriting procedures that are not less stringent than, those prevailing for comparable transactions with unaffiliated
persons and that do not involve more than the normal risk of repayment or present other unfavorable features and (b)
not exceed certain limitations on the amount of credit extended to such persons, individually and in the aggregate,
which limits are based, in part, on the amount of the Bank's capital. In addition, extensions of credit in excess of
certain limits must be approved by the Bank's Board of Directors. However, the Bank may make loans to executive
officers, directors and principal stockholders on preferential terms, provided the extension of credit is made pursuant
to a benefit or compensation program of the Bank that is widely available to employees of the Bank or its affiliates
and does not give preference to any insider over other employees of the Bank or affiliates. The Bank has no such
benefit or compensation programs.
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Enforcement. The FDIC and the NYSDFS have enforcement authority over the Bank. The Superintendent of
Financial Services of the NYSDFS (the "Superintendent") may order the Bank to appear and explain an apparent
violation of law, to discontinue unauthorized or unsafe practices and to keep prescribed books and accounts. If any
director or officer of the Bank has violated any law, or has continued unauthorized or unsafe practices in conducting
the business of the Bank after having been notified by the Superintendent to discontinue such practices, the
Superintendent may remove the individual from office after notice and an opportunity to be heard. The Superintendent
also may take over control of the Bank under specified statutory criteria.

The FDIC's enforcement authority includes, among other things, the ability to assess civil money penalties, to issue
cease and desist orders and to remove directors and officers. As indicated above, the FDIC is required to take prompt
action to correct deficiencies in banks which do not satisfy specified FDIC capital ratio requirements. Dividends, other
capital distributions or the payment of management fees to any controlling person are prohibited if, following such
distribution or payment, a bank would be undercapitalized. An undercapitalized bank must file a plan to restore its
capital within 45 days after being notified that it is undercapitalized. Undercapitalized, significantly undercapitalized
and critically undercapitalized institutions are subject to increasing prohibitions on permitted activities, and increasing
levels of regulatory supervision, based upon the severity of their capital problems. The FDIC is required to monitor
closely the condition of an undercapitalized bank. The FDIC is also required to appoint a conservator or receiver if a
bank becomes critically undercapitalized.

Insurance of Accounts. Deposit insurance premiums payable to the FDIC are based upon the perceived risk of the
institution to the FDIC insurance fund. The FDIC assigns an institution to one of three capital categories: (a) well
capitalized, (b) adequately capitalized or (c) undercapitalized. The FDIC also assigns an institution to one of three
supervisory categories based on an evaluation by the institution's primary federal regulator and information that the
FDIC considers relevant to the institution's financial condition and the risk posed to the deposit insurance funds
("DIF"). At present, the Bank pays no deposit insurance premium based upon its risk-based categorization.

The FDIC has raised insurance premiums to cover substantial losses incurred by the DIF due to the bank failures
beginning in 2008. As a result, we expect deposit insurance premiums may be higher for the foreseeable future than
they have been in the recent past. The Bank's FDIC assessments totaled $1.2 million in fiscal 2012 and $1.25 million
in fiscal 2011.

In November 2009, the FDIC adopted a final rule imposing a 13 quarter prepayment of FDIC premiums. The Bank's
original prepayment amount totaled $5.59 million which was paid in December 2009. At December 31, 2012, the
FDIC prepayment totaled $1.8 million. This was an estimated prepayment for the fourth quarter of 2009 through the
fourth quarter of 2012.

Reserve Requirements. The Bank must maintain non-interest-earning reserves against its transaction accounts
(primarily NOW and regular checking accounts). The Bank is generally able to satisfy reserve requirements with cash
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on hand and other non-interest bearing deposits which it maintains for other purposes, so the reserve requirements do
not impose a material financial burden on the Bank.
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Governmental Policies. Our earnings are significantly affected by the monetary and fiscal policies of governmental
authorities, including the Federal Reserve. Among the instruments of monetary policy used by the Federal Reserve to
implement these objectives are open-market operations in U.S. Government securities and Federal funds, changes in
the discount rate on member bank borrowings and changes in reserve requirements against member bank deposits.
These instruments of monetary policy are used in varying combinations to influence the overall level of bank loans,
investments and deposits, and the interest rates charged on loans and paid for deposits. The Federal Reserve frequently
uses these instruments of monetary policy, especially its open-market operations and the discount rate, to influence the
level of interest rates and to affect the strength of the economy, the level of inflation or the price of the dollar in
foreign exchange markets. The monetary policies of the Federal Reserve have had a significant effect on the operating
results of banking institutions in the past and are expected to continue to do so in the future. It is not possible to
predict the nature of future changes in monetary and fiscal policies, or the effect which they may have on our business
and earnings.

Personal Holding Company Status. For the fiscal years ended December 31, 2012 and 2011, the Company was
deemed to be a Personal Holding Company (a "PHC"), as defined in the Internal Revenue Code. As a PHC, we may
be required to pay an additional income tax or issue a dividend to our stockholders in an amount based upon the PHC
Internal Revenue Code formulas, which is primarily based upon net income. No such dividend was required to be paid
in fiscal 2012 or 2011. (See “Dividends” in Item 5).

Employees. On March 25, 2013, the Company employed 1 full time and 1 part time employee and the Bank
employed 109 full time and 4 part time employees. The Bank's employees are not represented by a collective
bargaining unit, and the Bank considers its relationship with its employees to be good.

ITEM 1A. Risk
Factors.

Our business faces significant risks. These risks include those described below and may include additional risks and
uncertainties not presently known to us or that we currently deem immaterial. Our business, financial condition and
results of operations could be materially adversely affected by any of these risks, and the trading price of our common
stock could decline.
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Our future success depends on our ability to compete effectively in a highly competitive market and geographic
area.

Our ability to maintain profitability may depend in part on our ability to expand our scope of available financial
services as needed to meet the needs and demands of our customers. Our business model focuses on using superior
customer service to provide traditional banking services to a growing customer base. However, we face substantial
competition in all phases of our operations from a variety of different competitors. We encounter competition from
other commercial banks, savings and loan associations, mutual savings banks, credit unions and other financial
institutions. Our competitors, including credit unions, consumer finance companies, factors, insurance companies and
money market mutual funds, compete with lending and deposit-gathering services offered by us. In addition, our
competitors now include securities dealers, brokers, mortgage bankers, investment advisors and finance and insurance
companies who seek to offer one-stop financial services to their customers that may include services that they have
not been able or allowed to offer to our customers in the past. This increasingly competitive environment is primarily
a result of changes in regulation, changes in technology and product delivery systems and the accelerating pace of
consolidation among financial services providers. There is very strong competition for financial services in the New
York and New Jersey state areas in which we currently conduct our business. This geographic area includes offices of
many of the largest financial institutions in the world. Many of those competing institutions have much greater
financial and marketing resources than we have. Due to their size, many competitors can achieve larger economies of
scale and as a result may offer a broader range of products and services than we do. If we are unable to offer
competitive products and services, our earnings may be negatively affected. Some of the financial services
organizations with which we compete are not subject to the same degree of regulation as is imposed on bank holding
companies like ourselves and on federally insured financial institutions like our banking subsidiary, The Berkshire
Bank. As a result, these nonbank competitors have certain advantages over us in accessing funding and in providing
various services. The banking business in our current primary market area is very competitive, and the level of
competition we face may increase further, which may limit our asset growth and profitability.

Economic conditions either nationally or locally in areas in which our operations are concentrated may be less
favorable than expected.

Deterioration in local, regional, national or global economic conditions could result in, among other things, an
increase in loan delinquencies, a decrease in property values, a change in housing turnover rate or a reduction in the
level of bank deposits. Particularly, a weakening of the real estate or employment market in our primary market areas
could result in an increase in the number of borrowers who default on their loans and a reduction in the value of the
collateral securing their loans, which in turn could have an adverse effect on our profitability. Substantially all of our
real estate loans are collateralized by properties located in these market areas, and substantially all of our loans are
made to borrowers who live in and conduct business in these market areas. Any material economic deterioration in
these market areas could have an adverse impact on our profitability.

Much of the Bank's lending is in New York City and upstate New York. As a result of this geographic concentration, a
significant broad-based deterioration in economic conditions in the New York City metropolitan area and upstate New
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York could have a material adverse impact on the quality of the Bank's loan portfolio, and accordingly, our results of
operations. Such a decline in economic conditions could restrict borrowers' ability to pay outstanding principal and
interest on loans when due, and, consequently, adversely affect the cash flows of our business.
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Negative developments in the financial services industry and U.S. and global credit markets may adversely
impact our operations and results.

Negative developments in the capital markets during 2008 and 2009 resulted in uncertainty in the financial markets.
Although conditions improved somewhat during 2011 and 2012, loan portfolio performances have deteriorated at
many institutions, resulting from, among other factors, high unemployment and a decline in the value of the collateral
supporting their loans. The competition for our deposits has increased significantly due to liquidity concerns at many
of these same institutions. Stock prices of bank holding companies like ours have been negatively affected by the
current condition of the financial markets, as has our ability, if needed, to raise capital or borrow in the debt markets
compared to recent years. New federal laws such as the Dodd-Frank Act, or new state laws and regulations regarding
lending and funding practices and liquidity standards may negatively affect our business. Financial institution
regulatory agencies are expected to be very aggressive in responding to concerns and trends identified in
examinations. Negative developments in the financial services industry and the impact of new legislation in response
to those developments could negatively impact our operations by restricting our business operations, including our
ability to originate or sell loans, and adversely impact our financial performance. See the Section of this Report
entitled "Business - The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010."

Changes in interest rates could reduce our income and cash flows.

Our income and cash flow and the value of our assets and liabilities depend to a great extent on the difference between
the interest rates earned on interest-earning assets such as loans and investment securities, and the interest rates paid
on interest-bearing liabilities such as deposits and borrowings. These rates are highly sensitive to many factors which
are beyond our control, including general economic conditions and policies of various governmental and regulatory
agencies, in particular, the Board of Governors of the Federal Reserve System. Changes in monetary policy, including
changes in interest rates, will influence the origination of loans, the returns on our portfolio of investment securities
and the amounts paid on deposits. If the rate of interest we pay on deposits and other borrowings increases more than
the rate of interest we earn on loans and other investments, our net interest income, and therefore our earnings, could
be adversely affected. In addition, there is a risk that certain deposits would not be renewed. Our earnings could also
be adversely affected if the rates on our loans and other investments fall more quickly than those on our deposits and
other borrowings. During 2012, interest rates continued at historic lows, a situation which has negatively affected and
continues to negatively affect the yield we achieve on interest-earning assets.

Due to the recent downturn in the market, certain of the marketable securities we own may take longer to
auction than initially anticipated, if at all.

Since 2008, our portfolio of investment securities includes auction rate securities which have failed to auction due to
sell orders exceeding buy orders. Unless we hold these securities to maturity, these funds will not be available to us
until a successful auction occurs or a buyer is found outside the auction process.
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Declines in value may adversely impact the investment portfolio.

As of December 31, 2012 and 2011, we had approximately $356 million and $415.5 million in available for sale and
held to maturity investment securities, respectively. We may be required to record other-than-temporarily impaired
(“OTTI”) charges on our investment securities if they suffer a decline in value that is related to the credit quality of the
issue. Numerous factors, including lack of liquidity for re-sales of certain investment securities, absence of reliable
pricing information for investment securities, adverse changes in business climate, adverse actions by regulators, or
unanticipated changes in the competitive environment, could have a negative effect on our investment portfolio in
future periods. While no OTTI charges were recorded in 2012, there can be no assurances that additional OTTI
charges will not be necessary in the future.
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We have identified material weaknesses in our internal control over financial reporting. If we are unable to
remediate these material weaknesses, our business and investors’ confidence in us could be materially affected.

As a public company, we are required to comply with Sections 302 and 404 of the Sarbanes-Oxley Act of 2002,
pursuant to which our management is responsible for establishing and maintaining disclosure controls and procedures
and internal control over financial reporting. We have dedicated, and expect to continue to dedicate, significant
management, financial and other resources in connection with our compliance with Sections 302 and 404 of the
Sarbanes-Oxley Act. However, as described in Part II, Item 9A “Controls and Procedures” of this Form 10-K, we
identified material weaknesses in internal control over financial reporting, as of December 31, 2012, in controls
related to income tax computations, financial statement closing process, and allowance for loan losses. Due to these
material weaknesses in our internal control over financial reporting, management concluded that our disclosure
controls and procedures were not effective as of December 31, 2012.

Although we are in the process of implementing changes to our internal control over financial reporting to remediate
our existing material weaknesses, there can be no assurance that such remediation efforts will be successful or that our
internal control over financial reporting will be effective as a result of these efforts. If we fail to remediate the material
weaknesses and maintain an effective system of disclosure controls and procedures and internal control over financial
reporting, we may not be able to prepare reliable financial reports and comply with our reporting obligations under the
Securities Exchange Act of 1934 on a timely basis. Any such delays in the preparation of financial reports and the
filing of our periodic reports with the Securities and Exchange Commission may result in the loss of public confidence
in the reliability of our financial statements, which, in turn, could materially adversely affect our business and the
market value of our common stock and could expose us to costly litigation and regulatory proceedings.

We operate in a highly regulated environment; changes in laws and regulations and accounting principles may
adversely affect us.

We are subject to extensive state and federal regulation, supervision, and legislation which govern almost all aspects
of our operations. These laws may change from time to time and are primarily intended for the protection of
customers, depositors, and the deposit insurance funds. The impact of any changes to these laws may negatively
impact our ability to expand our services and to increase the value of our business. Regulatory authorities have
extensive discretion in the exercise of their supervisory and enforcement powers. They may, among other things,
impose restrictions on the operation of a banking institution, the classification of assets by such institution and such
institution's allowance for loan losses. Regulatory and law enforcement authorities also have wide discretion and
extensive enforcement powers under various consumer protection, civil rights and other laws, including the
Gramm-Leach-Bliley Act, the Bank Secrecy Act, the Truth-in-Lending Act, the Equal Credit Opportunity Act, the
Fair Housing Act and the Real Estate Settlement Procedures Act. These laws also permit private individual and class
action lawsuits and provide for the recovery of attorneys fees in certain instances. Any changes to these laws or any
applicable accounting principles may negatively impact our results of operations and financial condition.
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In May 2009, in connection with the Bank's examination by the Federal Deposit Insurance Corporation (the "FDIC")
the Bank received a Joint Memorandum of Understanding (as modified January 31, 2013, the "MOU") from the FDIC
and the New York State Department of Financial Services (the "NYSDFS"), formerly called the New York State
Banking Department, which the Bank executed. The MOU sets forth an informal understanding among the Bank, the
FDIC and the NYSDFS addressing asset quality, loan review, underwriting and administration and certain other
concerns identified in the examination. The Bank's board of directors appointed a committee comprised of three
directors to monitor the Bank's compliance. Compliance with the MOU has not had a material adverse effect on our
results of operations or financial condition and we do not believe it will have a material adverse effect in the future.
As set forth in "Management's Discussion and Analysis of Financial Condition and Results of Operations - Capital
Adequacy" and Note N to the Company's consolidated financial statements, the Bank met the definition of well
capitalized for regulatory purposes as of December 31, 2012.

The Dodd-Frank Act may adversely impact our results of operations, financial condition or liquidity.

The Dodd-Frank Act represents a comprehensive overhaul of the financial services industry within the United States,
establishes a new federal Bureau, and requires the Bureau and other federal agencies to implement many new and
significant rules and regulations. At this time it is difficult to predict the extent to which the Dodd-Frank Act or the
resulting rules and regulations will impact our business. Compliance with these new laws and regulations will likely
result in additional costs, and may adversely impact our results of operations, financial condition or liquidity. See the
Section of this Report entitled "Business - The Dodd-Frank Wall Street Reform and Consumer Protection Act of
2010."

We are required to maintain an allowance for loan losses. These reserves are based on management's judgment
and may have to be adjusted in the future. Any adjustment to the allowance for loan losses, whether due to
regulatory changes, economic conditions or other factors, may affect our financial condition and earnings.

We maintain an allowance for loan losses at a level believed adequate by management to absorb losses specifically
identifiable and inherent in the loan portfolio. Our loan customers may fail to repay their loans according to the terms,
and the collateral securing the payment of these loans may be insufficient to assure repayment. Such loan losses could
have a material adverse effect on our operating results. We make various assumptions, estimates and judgments about
the collectibility of our loan portfolio, including the creditworthiness of our borrowers and the value of the real estate
and other assets serving as collateral for the repayment of many of our loans. In determining the amount of the
allowance for loan losses, we rely on a number of factors, including our own experience and our evaluation of
economic conditions. If our assumptions prove to be incorrect, our current allowance for loan losses may not be
sufficient to cover losses inherent in our loan portfolio, and adjustments may be necessary that would have a material
adverse effect on our operating results.
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We may be adversely affected by the soundness of other financial institutions.

Financial services institutions are interrelated as a result of trading, clearing, counterparty, or other relationships. We
have exposure to many different industries and counterparties, and routinely execute transactions with counterparties
in the financial service industry, including the Federal Home Loan Bank of New York (the "FHLB-NY"), commercial
banks, brokers and dealers, investment banks, and other institutional clients. Many of these transactions expose us to
credit risk in the event of a default by a counterparty or client. In addition, our credit risk may be exacerbated when
the collateral held by us cannot be realized or is liquidated at prices not sufficient to recover the full amount due to us.
Any such losses could have a material adverse effect on our financial condition and results of operations.

A failure in or breach of our operational or security systems or infrastructure, or those of our third party
vendors and other service providers, including as a result of cyber attacks, could disrupt our businesses, result
in the disclosure or misuse of confidential or proprietary information, damage our reputation, increase our
costs and cause losses.

We depend upon our ability to process, record, and monitor our client transactions on a continuous basis. As client,
public, and regulatory expectations regarding operational and information security have increased, our operational
systems and infrastructure must continue to be safeguarded and monitored for potential failures, disruptions, and
breakdowns. Our business, financial, accounting and data processing systems, or other operating systems and facilities
may stop operating properly or become disabled or damaged as a result of a number of factors including events that
are wholly or partially beyond our control. For example, there could be electrical or telecommunications outages;
natural disasters such as earthquakes, tornadoes, and hurricanes; disease pandemics; events arising from local or larger
scale political or social matters, including terrorist acts; and, as described below, cyber attacks. Although we have
business continuity plans and other safeguards in place, our business operations may be adversely affected by
significant and widespread disruption to our physical infrastructure or operating systems that support our businesses
and clients.

Information security risks for financial institutions such as ours have generally increased in recent years in part
because of the proliferation of new technologies, the use of the internet and telecommunications technologies to
conduct financial transactions, and the increased sophistication and activities of organized crime, hackers, terrorists,
activists, and other external parties. As noted above, our operations rely on the secure processing, transmission, and
storage of confidential information in our computer systems and networks. Our business relies on our digital
technologies, computer and email systems, software, and networks to conduct its operations. In addition, to access our
products and services, our clients may use personal smartphones, tablet PC's, personal computers, and other mobile
devices that are beyond our control systems. Although we have information security procedures and controls in place,
our technologies, systems, networks, and our clients' devices may become the target of cyber attacks or information
security breaches that could result in the unauthorized release, gathering, monitoring, misuse, loss or destruction of
our or our clients' confidential, proprietary and other information, or otherwise disrupt our or our clients' or other third
parties' business operations.
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Third parties with whom we do business or that facilitate our business activities, including financial intermediaries, or
vendors that provide services or security solutions for our operations, could also be sources of operational and
information security risk to us, including from breakdowns or failures of their own systems or capacity constraints.

Although to date we have not experienced any material losses relating to cyber attacks or other information security
breaches, there can be no assurance that we will not suffer such losses in the future. Our risk and exposure to these
matters remains heightened because of the evolving nature of these threats. As a result, cybersecurity and the
continued development and enhancement of our controls, processes and practices designed to protect our systems,
computers, software, data and networks from attack, damage or unauthorized access remain a focus for us. As threats
continue to evolve, we may be required to expend additional resources to continue to modify or enhance our
protective measures or to investigate and remediate information security vulnerabilities.

Disruptions or failures in the physical infrastructure or operating systems that support our businesses and clients, or
cyber attacks or security breaches of the networks, systems or devices that our clients use to access our products and
services could result in client attrition, regulatory fines, penalties or intervention, reputational damage, reimbursement
or other compensation costs, and/or additional compliance costs, any of which could materially adversely affect our
results of operations or financial condition.

The Company is authorized to issue "Blank Check" Preferred Stock; It may be difficult for a third party to
acquire us and this could depress our common stock price.

Under our amended and restated certificate of incorporation, we have authorized 2,000,000 shares of preferred stock,
all of which may be issued by the board of directors with terms, rights, preferences and designations as the board of
directors may determine and without any vote of the stockholders, unless otherwise required by law. Issuing the
preferred stock, depending upon the rights, preferences and designations set by the board of directors, may adversely
affect the rights of holders of common stock.

In addition, federal and state banking laws may restrict the ability of the stockholders to approve a merger or business
combination or obtain control of the Company. Moreover, one individual owns or controls more than 50% of our
outstanding shares. These factors may tend to make it more difficult for stockholders to replace existing management
or may prevent stockholders from receiving a premium for their shares of our common stock.

Thin market for our Common Stock and other factors could depress our Common Stock price.

Edgar Filing: BERKSHIRE BANCORP INC /DE/ - Form 10-K

35



We have authorized 25,000,000 shares of common stock of which 14,416,198 shares were issued and outstanding at
December 31, 2012. The price of our common stock may be volatile at times since our common stock is thinly traded
and less than 30% of our outstanding shares are owned by non-affiliates. It may be difficult for a stockholder to sell a
significant number of shares at a chosen time and/or price or for a third party to purchase sufficient shares on the open
market to cause a change in control of the Company, all of which could depress the price of the Company's common
stock.
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Our stock is not insured by any governmental agency and, therefore, investment in it involves risk.

Our securities are not deposit accounts or other obligation of any bank, and are not insured by the FDIC, or any other
governmental agency, and are subject to investment risk, including the possible loss of the entire investment.

The financial sector is experiencing an economic downturn. An increase in the number of non-performing
loans will have an adverse effect on our operations.
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