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APPROXIMATE DATE OF PROPOSED SALE TO THE PUBLIC:

From time to time after this Registration Statement becomes effective.

If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to
Rule 415 under the Securities Act of 1933, check the following box.  x

If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act,
please check the following box and list the Securities Act registration statement number of the earlier effective
registration statement for the same offering.

If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following
box and list the Securities Act registration statement number of the earlier effective registration statement for the same
offering.

If this Form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following
box and list the Securities Act registration statement number of the earlier effective registration statement for the same
offering.
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CALCULATION OF REGISTRATION FEE

Title of Each Class Of
Securities To Be Registered

Common Stock, $.001 par value per share
3)

Preferred Share Purchase Rights (4)

Total

Pursuant to
Rule 416, there
are also being
registered an
indeterminable
number of
additional
securities as
may be issued
to prevent
dilution
resulting from
stock splits,
stock dividends
or similar
transactions,
but shall not
apply to
additional
securities that
may be issued
as a result of
any price
protection
provisions
relating to the
convertible
preferred stock.

ey

(2) Estimated
solely for
purposes of

Amount To Be
Registered (1)

5,485,534

5,485,534

Proposed
Maximum
Offering Price
Per Security

2
$ 155

$ —
$

Proposed
Maximum
Aggregate
Offering Price

$ 8,502,577.70

$ —
$ 8,502,577.70

Amount Of
Registration
Fee

$ 1,095.13

$ —
$ 1,095.13 (5



3)

(C))

calculating the
registration fee
in accordance
with Rule
457(c) under
the Securities
Act of 1933,
using the
average of the
high and low
price as
reported on
The NASDAQ
Capital Market
on November
14, 2013,
which was
$0.31 per
share.

Represents
shares of
Common Stock
issuable upon
the conversion
of Series B
and/or Series C
Convertible
Preferred Stock
offered by the
selling
stockholder.

The preferred
stock purchase
rights are
initially
attached to and
trade with the
shares of our
common stock
registered
hereby. Value
attributed to
such rights, if
any, is
reflected in the
market price of
the Registrant’s
common stock.
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Fee previously

) paid.

The registrant hereby amends this registration statement on such date or dates as may be necessary to delay its
effective date until the registrant shall file a further amendment which specifically states that this registration
statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of 1933 or until
the registration statement shall become effective on such date as the Securities and Exchange Commission,
acting pursuant to said Section 8(a), may determine.
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The information in this prospectus is not complete and may be changed. The selling stockholders may not sell
these securities under this prospectus until the registration statement of which it is a part and filed with the
Securities and Exchange Commission is effective. This prospectus is not an offer to sell these securities and it is
not soliciting an offer to buy these securities in any state where the offer or sale is not permitted.

SUBJECT TO COMPLETION, DATED DECEMBER 23, 2013

PROSPECTUS

FreeSeas Inc.

Up to 5,485,534 Shares of Common Stock

This prospectus relates to the resale of up to 5,485,534 shares of our common stock, $.001 par value (“Common Stock”),
by the selling stockholder named herein. These shares of Common Stock are issuable upon conversion of Series B
Convertible Preferred Stock or Series C Convertible Preferred Stock. For information about the selling stockholder,

see “Selling Stockholders” on page 47.

The selling stockholder may sell shares of Common Stock from time to time in the principal market on which our
Common Stock is quoted at the prevailing market price or in negotiated transactions. We are not selling any securities
under this prospectus and will not receive any of the proceeds from the sale of Common Stock by the selling
stockholder except for funds received from the exercise of warrants held by the selling stockholder, if and when
exercised for cash. In addition, on the second trading day after the registration statement that this prospectus is a part
of is declared effective by the Securities and Exchange Commission (the “SEC”), we will sell the Series C Convertible
Preferred Stock to the selling stockholder. We will pay the expenses of registering these shares, including legal and
accounting fees. See “Plan of Distribution.”

The shares of Common Stock offered by the selling stockholder have been or may be issued pursuant to the Securities
Purchase Agreement dated November 3, 2013. See “Selling Stockholders.”
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Our common stock is currently quoted on The NASDAQ Capital Market under the symbol “FREE.” On December 19,
2013, the closing price of our common stock was $1.21 per share. You are urged to obtain current market quotations
for the common stock.

We may amend or supplement this prospectus from time to time by filing amendments or supplements as required.
You should read the entire prospectus and any amendments or supplements carefully before you make your
investment decision.

Investing in our common stock involves a high degree of risk. Before making any investment in our common
stock, you should read and carefully consider the risks described in this prospectus under “Risk Factors”
beginning on page 10 of this prospectus.

To the best of our knowledge, no person has been engaged to facilitate the sale of shares of our stock in this
offering. The Securities and Exchange Commission may take the view that, under certain circumstances, any
broker-dealers or agents that participate with the selling stockholders in the distribution of the shares may be
deemed to be ‘“underwriters” within the meaning of the Securities Act. Commissions, discounts or concessions
received by any such broker-dealer or agent may be deemed to be underwriting commissions under the
Securities Act.

You should rely only on the information contained in this prospectus or any prospectus supplement or
amendment thereto. We have not authorized anyone to provide you with different information.

Neither the Securities and Exchange Commission nor any other regulatory body has approved or disapproved
of these securities or passed upon the accuracy or adequacy of this registration statement. Any representation
to the contrary is a criminal offense.

The date of this prospectus is , 2013.



Edgar Filing: FREESEAS INC. - Form F-1/A



Edgar Filing: FREESEAS INC. - Form F-1/A

TABLE OF CONTENTS
Page

CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS ii
ENFORCEABILITY OF CIVIL LIABILITIES iii
ABOUT THIS PROSPECTUS iii
COMPANY INFORMATION 1
RISK FACTORS 11
PRICE RANGE OF OUR PUBLICLY TRADED SECURITIES 31
DIVIDEND POLICY 31
USE OF PROCEEDS 31
CAPITALIZATION 32
SELECTED HISTORICAL FINANCIAL INFORMATION AND OTHER DATA 33
OTHER INFORMATION ABOUT THE COMPANY 36
DESCRIPTION OF SECURITIES 36
MARSHALL ISLANDS COMPANY CONSIDERATIONS 38
TAXATION 41
SELLING STOCKHOLDERS 47
PLAN OF DISTRIBUTION 48
EXPENSES RELATING TO THIS OFFERING 50
LEGAL MATTERS 50
EXPERTS 50
WHERE YOU CAN FIND ADDITIONAL INFORMATION 50
INCORPORATION OF CERTAIN INFORMATION BY REFERENCE 51

If it is against the law in any state to make an offer to sell these shares, or to solicit an offer from someone to
buy these shares, then this prospectus does not apply to any person in that state, and no offer or solicitation is
made by this prospectus to any such person.

You should rely only on the information contained in this prospectus. We have not authorized anyone to
provide you with different information. If anyone provides you with different or inconsistent information, you
should not rely on it. We are not making an offer to sell these securities in any jurisdiction where the offer and
sale is not permitted. You should assume that the information appearing in this prospectus is accurate only as
of the date on the front cover of this prospectus. Our business, financial condition, results of operations and
prospects may have changed since that date.

We obtained statistical data, market data and other industry data and forecasts used throughout this
prospectus from publicly available information. While we believe that the statistical data, industry data,
forecasts and market research are reliable, we have not independently verified the data, and we do not make
any representation as to the accuracy of the information.

10
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CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS

This prospectus contains certain forward-looking statements. These forward-looking statements include information

about possible or assumed future results of our operations and our performance. Our forward-looking statements

include, but are not limited to, statements regarding us or our management’s expectations, hopes, beliefs, intentions or
strategies regarding the future and other statements other than statements of historical fact. In addition, any statements

that refer to projections, forecasts or other characterizations of future events or circumstances, including any

underlying assumptions, are forward-looking statements. The words “anticipates,” “forecasts,” “believe,” “continue,” “could,”
“estimate,” “expect,” “intends,” “may,” “might,” “plan,” “possible,” “potential,” “predicts,” “project,” “should,” “would” and «
expressions may identify forward-looking statements, but the absence of these words does not mean that a statement is

not forward-looking. Forward-looking statements in this prospectus may include, for example, statements about:

99 ¢

9 ¢ LR T3 29 ¢ 99 ¢ LR INT3

- our future operating or financial results;

our financial condition and liquidity, including our ability to comply with our loan covenants, to repay our
indebtedness and to continue as a going concern;

potential liability from future litigation and incidents involving our vessels, including seizures by pirates, and our
expected recoveries of claims under our insurance policies;

our ability to comply with the continued listing standards on the exchange or trading market on which our common
stock is listed for trading;

- our ability to find employment for our vessels;
- drybulk shipping industry trends, including charter rates and factors affecting vessel supply and demand;

business strategy, areas of possible expansion, and expected capital spending or operating expenses and general and
administrative expenses;

- the useful lives and value of our vessels;
- our ability to receive in full or partially our accounts receivable and insurance claims;

_ greater than anticipated levels of drybulk vessel new building orders or lower than anticipated rates of drybulk
vessel scrapping;

- changes in the cost of other modes of bulk commodity transportation;
- availability of crew, number of off-hire days, dry-docking requirements and insurance costs;
changes in condition of our vessels or applicable maintenance or regulatory standards (which may affect, among

other things, our anticipated dry-docking costs);

12
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- competition in the seaborne transportation industry;

- global and regional economic and political conditions;

- fluctuations in currencies and interest rates;

our ability to leverage to our advantage the relationships and reputation Free Bulkers S.A., our Manager, has in the

drybulk shipping industry;

- the overall health and condition of the U.S. and global financial markets;

- changes in seaborne and other transportation patterns;

- changes in governmental rules and regulations or actions taken by regulatory authorities;

- our ability to pay dividends in the future;

- acts of terrorism and other hostilities; and

ii

13
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- other factors discussed in the section titled “Risk Factors” in this prospectus.

The forward-looking statements contained in this prospectus are based on our current expectations and beliefs
concerning future developments and their potential effects on us. There can be no assurance that future developments
affecting us will be those that we have anticipated. These forward-looking statements involve a number of risks,
uncertainties (some of which are beyond our control) or other assumptions that may cause actual results or
performance to be materially different from those expressed or implied by these forward-looking statements. These
risks and uncertainties include, but are not limited to, those factors described under the heading “Risk Factors.” Should
one or more of these risks or uncertainties materialize, or should any of our assumptions prove incorrect, actual results
may vary in material respects from those projected in these forward-looking statements. We undertake no obligation
to update or revise any forward-looking statements, whether as a result of new information, future events or otherwise,
except as may be required under applicable securities laws and/or if and when management knows or has a reasonable
basis on which to conclude that previously disclosed projections are no longer reasonably attainable.

ENFORCEABILITY OF CIVIL LIABILITIES

FreeSeas Inc. is a Marshall Islands company and our executive offices are located outside of the United States in
Athens, Greece. Some of our directors, officers and experts named in this prospectus reside outside the United States.
In addition, a substantial portion of our assets and the assets of our directors, officers and experts are located outside
of the United States. As a result, you may have difficulty serving legal process within the United States upon us or any
of these persons. You may also have difficulty enforcing, both in and outside the United States, judgments you may
obtain in U.S. courts against us or these persons in any action, including actions based upon the civil liability
provisions of U.S. federal or state securities laws. Furthermore, there is substantial doubt that the courts of the
Republic of the Marshall Islands or Greece would enter judgments in original actions brought in those courts
predicated on U.S. federal or state securities laws.

ABOUT THIS PROSPECTUS

2 ¢ 99 ¢

References in this prospectus to “FreeSeas,” “we,” “us,” “our” or “company” refer to FreeSeas Inc. and our subsidiaries, but, if
the context otherwise requires, may refer only to FreeSeas Inc.

We use the term “deadweight tons,” or “dwt,” in describing the capacity of our drybulk carriers. Dwt, expressed in metric
tons, each of which is equivalent to 1,000 kilograms, refers to the maximum weight of cargo and supplies that a vessel
can carry. Drybulk carriers are generally categorized as Handysize, Handymax, Panamax and Capesize. The carrying
capacity of a Handysize drybulk carrier typically ranges from 10,000 to 39,999 dwt and that of a Handymax drybulk
carrier typically ranges from 40,000 to 59,999 dwt. By comparison, the carrying capacity of a Panamax drybulk

carrier typically ranges from 60,000 to 79,999 dwt and the carrying capacity of a Capesize drybulk carrier typically is

14
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80,000 dwt and above.

Unless otherwise indicated:

- All references to “$” and “dollars” in this prospectus are to U.S. dollars;

Financial information presented in this prospectus is derived from financial statements for the nine months ended
September 30, 2013 and the fiscal year ended December 31, 2012. Please see "Incorporation of Certain Information

" by Reference."” These financial statements were prepared in accordance with the U.S. generally accepted accounting
principles; and

potential liability from future litigation and incidents involving our vessels, including seizures by pirates, and our
expected recoveries of claims under our insurance policies;

All references to dollar amounts in this prospectus are expressed in thousands of U.S. dollars, except for dollar
amounts relating to this offering, the Investment Agreements with Dutchess Opportunity Fund, II, LP (“Dutchess”)

" and Granite State Capital, LLC (“Granite”) and the Standby Equity Distribution Agreement with YA Global Master
SPV Ltd. (“YA Global”).

All share-related and per share information in this prospectus have been adjusted to give effect to the one share for
five share reverse stock split that was effective on October 1, 2010, the one share for ten share reverse stock split that
was effective on February 14, 2013 and the one share for five share reverse stock split that was effective on December
2,2013.

iii
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COMPANY INFORMATION

This summary highlights certain information appearing elsewhere in this prospectus. For a more complete
understanding of this offering, you should read the entire prospectus carefully, including the risk factors and the
financial statements.

Our Company

We are an international drybulk shipping company incorporated under the laws of the Republic of the Marshall

Islands with principal executive offices in Athens, Greece. Our fleet currently consists of six Handysize vessels and
one Handymax vessel that carry a variety of drybulk commodities, including iron ore, grain and coal, which are
referred to as “major bulks,” as well as bauxite, phosphate, fertilizers, steel products, cement, sugar and rice, or “minor
bulks.” As of December 20, 2013, the aggregate dwt of our operational fleet is approximately 197,200 dwt and the
average age of our fleet is 16.2 years.

Our investment and operational focus is in the Handysize sector, which is generally defined as less than 40,000 dwt of
carrying capacity. Handysize vessels are, we believe, more versatile in the types of cargoes that they can carry and
trade routes they can follow, and offer less volatile returns than larger vessel classes. We believe this segment also
offers better demand and supply demographics than other drybulk asset classes.

We have contracted the management of our fleet to Free Bulkers S.A., referred to as our Manager, an entity controlled
by Ion G. Varouxakis, our Chairman, President and Chief Executive Officer, and one of our principal shareholders.
Our Manager provides technical management of our fleet, commercial management of our fleet, financial reporting
and accounting services and office space. While the Manager is responsible for finding and arranging charters for our
vessels, the final decision to charter our vessels remains with us.

In their report dated April 19, 2013, our independent registered public accounting firm expressed substantial doubt
about our ability to continue as a going concern as we have incurred recurring operating losses, have a working capital
deficiency, have failed to meet scheduled payment obligations under our loan facilities and have not complied with
certain covenants included in our loan agreements with banks. For the fiscal years ended December 31, 2012, 2011
and 2010, we have incurred net losses of $30,888, $88,196 and $21,821, respectively. In addition, the Company has
incurred a net loss of $29,947 during the nine months ended September 30, 2013. We have failed to service our debt
and pay our swap payments with Credit Suisse and received notices of default from FBB and Credit Suisse.
Furthermore, if we were forced to liquidate our assets, the amount realized could be substantially lower than the
carrying value of these assets. Our ability to continue as a going concern is subject to our ability to obtain necessary
funding from outside sources, including obtaining additional funding from the sale of our securities, obtaining loans
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from various financial institutions or lenders where possible and restructuring outstanding debt obligations that are
currently in default. Our continued net operating losses increase the difficulty in meeting such goals and there can be
no assurances that such methods will prove successful.

Our Fleet

All of our vessels are currently being chartered in the spot market. The following table details the vessels in our fleet
as of December 20, 2013:

Vessel Name Type BuiltDwt Employment
M/V Free Jupiter Handymax 2002 47,777 ?(l)jl(zlt 25-30 days time charter trip at $10,500 per day through January
M/V Free Knight Handysize 1998 24,1111dle — waiting for orders

Idle pending resolution in connection with dispute with creditors

M/V Free

Maverick Handysize 1998 23,994

Preparing for sea passage to drydock

M/V Free Impala Handysize 1997 24,111 Laid-up

M/V Free Neptune Handysize 1996 30,838 Pending completion of repairs after collision incident

M/V Free Hero Handysize 1995 24,318 About 25 days time charter trip at $6,250 per day through January 2014
M/V Free Goddess Handysize 1995 22,051 Completing repairs after pirate seizure

17
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On October 11, 2012, we announced that all 21 crew members of the M/V Free Goddess are reported safe and well
after the vessel’s release by her hijackers. The M/V Free Goddess had been hijacked by Somali pirates on February 7,
2012 while transiting the Indian Ocean eastbound. The vessel was on a time charter trip at the time she was hijacked.
Under the charterparty agreement, the BIMCO Piracy clause was applied, which provided among other things, for the
charterers to have the vessel covered with kidnap and ransom insurance and loss of hire insurance. The vessel was also
covered by the war risk underwriters, who confirmed cover. We commenced arbitration proceedings with the charterer
due to the charterer not fulfilling its obligations under the charterparty agreement. The proceedings were concluded
and the award was in our favor. Thereafter, we reached a settlement with the charterer pursuant to which the charterer
agreed to pay $800. Further claims have risen against the charterer following the vessel's release by the pirates for
unpaid hire and other amounts under the charterparty. The vessel is currently in the port of Shalala in Oman. Funding
agreements with cargo interests and vessel’s War Underwriters have been signed and funding commenced. Agents
have been paid in full the sum of about $320 and some of the spares have been ordered. The works are in progress.

On November 5, 2012, the M/V Free Maverick was arrested in Morocco in relation to claims against the M/V Free
Maverick and “sister ships”. Since then, the M/V Free Maverick is idle pending resolution in connection with creditors.
The owners’ legal counsels were involved and instructed to dispute the arrest orders that had been issued based on
invoices for other vessels under the Manager’s management on the basis that were owned by different entities. The
appeal was heard in December 2012. The ruling issued in February 2013 was against us and the arrest orders were
deemed to be standing. We have reached an agreement with the largest creditor and the arrest was subsequently lifted
for this specific amount. We are also in discussions with the remaining creditors to settle the outstanding balance. As
far as the operational readiness of the vessel is concerned, we estimate that the vessel will be released during the first
quarter of 2014 when all claim matters will be settled, but the vessel will be subject to drydocking at that time.

On June 5, 2013, the M/V Free Neptune, while at anchorage off Port Nouakchott, Mauritania, was stricken by the
general cargo vessel Dazi Yun. Severe collision damage incurred at the contact side shell point in way of cargo hold
No. 2 starboard side and the cargo hold No. 2 flooded. No pollution or crew injuries were reported. Nominated
salvage team delivered the vessel to a shipyard in Turkey for repairs on September 2, 2013. The costs incurred are
claimable from hull and machinery underwriters.

On July 3, 2013, the M/V Free Knight completed her discharging of bagged rice in Abidjan and on July 10, 2013 she
was arrested for alleged cargo damage in the amount of $186. As of December 20, 2013 the claim has been settled
and the vessel released.

Securities Purchase Agreement with Crede

On November 3, 2013, we entered into a securities purchase agreement (the “Purchase Agreement”) with Crede CG III,
Ltd. (“Crede”), for an aggregate investment of $10,000,000 into our company through the private placement of two
series of zero-dividend convertible preferred stock (collectively, the “Preferred Stock™) and Series A Warrants and
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Series B Warrants (collectively, the “Warrants”), subject to certain terms and conditions.

At the first closing (the “Initial Closing”), which occurred on November 5, 2013, for $1.5 million, we sold to Crede
15,000 shares of Series B Convertible Preferred Stock (the “Series B Preferred Stock™), together with the Warrants. The
Series B Preferred Stock will be convertible into shares of Common Stock at the lower of (i) $2.00 and (ii) the closing
bid price of our Common Stock on the first (1%!) trading day immediately following the effective date of the
Registration Statement described below.

The Series A Warrants will be initially exercisable for 5,000,000 shares of our Common Stock at an initial exercise
price of $2.60 per share and will have a 5-year term. The Series B Warrants will be initially exercisable for 2,500,000
shares of our Common Stock at an initial exercise price of $2.60 per share and will expire on the one year anniversary
of the Initial Closing.

Two trading days after the Registration Statement is declared effective by the SEC, and subject to the satisfaction of
other customary closing conditions, we will sell to Crede 85,000 shares of our Series C Convertible Preferred Stock
(the “Series C Preferred Stock™) for $8.5 million. The Series C Preferred Stock to be issued will be convertible into our
Common Stock at the same price at which the Series B Preferred Stock is convertible.

Crede may exercise the Warrants by paying cash or electing to receive a cash payment from us equal to the Black
Scholes value of the number of shares Crede elects to exercise. We may elect to treat such request for a cash payment
as a cashless exercise of the Warrants so long as (i) we are in compliance in all material respects with our obligations
under the transaction documents, (ii) the Registration Statement is effective and (iii) our Common Stock is listed or
designated for quotation on an eligible market. In the event that our Common Stock trades at or above $3.25 for a
period of 20 consecutive trading days, the average daily dollar volume of our Common Stock equals at least $1
million during such period and various equity conditions are also satisfied during such period, we may, at our election,
require Crede to exercise the Warrants for cash.

The convertibility of the Preferred Stock and the exercisability of the Warrants each may be limited if, upon
conversion or exercise (as the case may be), the holder thereof or any of its affiliates would beneficially own more
than 9.9% of our Common Stock. The Preferred Stock and the Warrants contain customary weighted-average
anti-dilution protection.

The Preferred Stock will not accrue dividends, except to the extent dividends are paid on our Common Stock. Our
Common Stock will be junior in rank to the Preferred Stock upon the liquidation, dissolution and winding up of our
company. The Preferred Stock will generally have no voting rights except as required by law.
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Simultaneously with the Initial Closing, we entered into a Registration Rights Agreement with Crede, pursuant to
which we are required to file a registration statement (the “Registration Statement”) with the SEC, within 20 days of the
Initial Closing, to register for resale by Crede the Common Stock underlying the Preferred Stock and the Warrants
issued and to be issued to Crede and to use our commercially reasonable efforts to have the Registration Statement
declared effective within 90 days of the Initial Closing. We will also agree to prepare and file amendments and
supplements to the Registration Statement to the extent necessary to keep the Registration Statement effective for the
period of time required under the Registration Rights Agreement. We will pay customary partial damages amounts in
the event the Registration Statement is not timely filed, is not declared effective within 90 days after the Initial
Closing or does not remain effective during the period required under the Registration Rights Agreement. However,
such partial damages are not payable at any time Crede is eligible to sell under Rule 144 without restriction the shares
of Common Stock required to be registered.

In addition, we reimbursed Crede for all costs and expenses incurred by it or its affiliates in connection with the
transactions contemplated by the transaction documents in a non-accountable amount equal to $75,000. In addition,
we paid Crede an additional non-refundable amount equal to $75,000 upon occurrence of the Initial Closing and will
pay Crede $425,000 upon occurrence of the second closing, in each case, as an unallocated expense reimbursement.

Crede has the right to participate on the same terms as other investors, up to 25% of the amount of any subsequent
financing we enter into, for a period of (i) one year from the second closing or (ii) if parties’ obligations to
consummate the second closing are terminated pursuant to Section 8§ of the Purchase Agreement, then (A) one year
from the Initial Closing if we are not in material breach of our obligations under the transaction documents at the time
of such termination or (B) two years from the Initial Closing if we are in material breach of our obligations under the
transaction documents at the time of such termination.

Further, we are prohibited from issuing additional shares of our Common Stock or securities convertible into or
exercisable for our Common Stock until 150 days after the later to occur of (x) November 3, 2013, and (y) the second
closing, provided that if parties’ obligations to consummate the second closing are terminated pursuant to Section 8 of
the Purchase Agreement, then (I) 150 days after November 3, 2013, if we are not in material breach of our obligations
under the transaction documents at the time of such termination or (II) November 3, 2014, if we are in material breach
of our obligations under the transaction docume